
 
 

 

Stop Duplicative, Costly, and Unnecessary  

EPA CERCLA §108(b) Financial Assurance Rulemaking 
 

 

The Western Governors’ Association unanimously adopted Policy Resolution 2014-7 opposing EPA’s attempt 

to create a CERCLA 108(b) financial assurance program as duplicative and unnecessary. An EPA CERCLA 

§108(b) rule is pre-emptive to existing states’ programs, and jeopardizing to the global competitiveness of U.S. 

industries which are: 1) powering the U.S. economy, 2) delivering affordable energy, 3) manufacturing critical 

products, and 4) providing high-paying jobs. Already in place are existing, coordinated state and federal 

financial responsibility programs which are have a track record of working well. 

 

Importantly, EPA does not have a mandatory statutory duty to pursue these requirements. Yet, if the agency 

moves forward with these burdensome and pre-emptive (states’ rights) financial assurance requirements, EPA is 

jeopardizing the global competitiveness of the US hardrock mining industry and other industries 

(manufacturing, included) that power the US economy. 

 

The vast majority of the industries, including the hardrock mining sector, targeted by EPA and this rulemaking 

are already subject to financial assurance requirements, under both federal and state laws. These industries 

operate within a comprehensive framework of environmental laws and regulations coordinated between federal 

and state agencies, preventing or controlling releases at levels that are protective of the environment and human 

health.  If there are "gaps" in the existing state and federal processes, then modifications should be made to the 

financial assurance programs developed by the federal land management agencies and the states over the past 

30 years, who have the experience, expertise and resources to implement financial assurance requirements, 

including for hardrock mining operations. 

 

Nonetheless, the US Environmental Protection Agency (EPA) is currently working on rulemakings that would 

impose new unwarranted duplicative financial assurance requirements on multiple industries, including mining, 

under Section 108(b) of the Comprehensive Environmental Response, Compensation, and Liability Act 

(CERCLA).  

 

Timeline:  
EPA is expected to convene a SBREFA panel sometime in the future and plans to release a proposed rule in 

Spring 2016.   

 

Potential Action Items: 

1) Use the Appropriations process to de-fund the CERCLA §108(b) rulemaking process. This is a high 

priority for WMC and its members. 

 

2) Insist that EPA provide the financial assurance industry capacity study required by the Consolidated 

Appropriations Act of 2014. 

 

3) Support the Western Governors’ Association position as set forth in Policy Resolution 2014-7. 
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